DRAFT—FOR DISCUSSION PURPOSES ONLY

CONFIDENTIAL INFORMATION


TECHNOLOGY INTEROPERABILITY AGREEMENT

This Technology Interoperability Agreement (“Agreement”) is made as of [_____] (the "Effective Date") between ____________., a Delaware corporation, with its address at __________________ (the "Company"), and [_________], a [_______] corporation, with offices at [__________] (the “Partner”). Company and Partner may hereinafter be referred to as a “Party” or together, the “Parties”.

WHEREAS, the Parties wish to allow technology interoperability between the Parties’ services or products;

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and for good and valuable consideration, receipt of which is hereby acknowledged, the Parties agree as follows:

1. Cooperation.
1.1 The Parties shall cooperate in good faith to allow interoperability between Partner`s services or products and Company`s service for the purpose of providing information and alerts to the Company’s service users (an “End User”). To the extent that a Party`s API is required to allow such interoperability, Partner or Company, as applicable, agrees to grant the other Party a limited, non-exclusive, revocable, non-sub licensable right to use such API for the Term of this Agreement.

1.2 To the extent requested by an End User, Company may provide Partner with data and information regarding such End User. Partner will use such data and information to enhance the Company service and to provide additional services to the End User as shall be agreed between such End User and Partner.

1.3 Each Party shall (i) assign a liaison to serve as the primary point of contact, and (ii) provide the other Party reasonable means and guidance for the use of its products and services in order to conduct the interoperability contemplated under this Agreement.

2. Restrictions.
2.1 Neither Party shall, without the prior written consent of other Party: (i) make any representation to a third party regarding the adequacy or inadequacy of the other Party’s service or products; or (ii) use the name of the other Party or any trade name, trademark, trade device, service mark, symbol or abbreviation, contraction or simulation thereof owned by it without the other parties written consent (email sufficient). 

2.2 Neither Party shall directly or indirectly: (i) decompile, disassemble, reverse engineer, or otherwise attempt to derive, obtain or modify the source code of the other Party’s service or products; (ii) reproduce, modify, translate or create derivative works of all or any part of the other Party’s service or products; (iii) remove, alter or obscure any proprietary notice, labels, or marks on the other Party’s service or products; (iv) use the other Party’s service or products in a service bureau, application service provider or similar capacity; or (v) use the other Party’s service or products in order to create competitive analysis or a competitive product or service.

3. Proprietary Rights. As between the Parties, each Party retains exclusive ownership of its products and services and any part thereof, and any patent, copyright, trade secret, trade name and other proprietary or intellectual property rights thereof. No intellectual property rights are intended to be created or assigned under this Agreement.

4. Confidentiality. During and after the term of this Agreement, each Party will (a) maintain Confidential Information in confidence (using at least the same measures as for its own confidential information, and no less than reasonable care) and not divulge it to any third party and (b) only use Confidential Information to fulfill its obligations under this Agreement. If a Party is compelled by law to disclose Confidential Information, such Party must provide the other Party with prior notice of such compelled disclosure (to the extent legally permitted) and reasonable assistance, if the other Party wishes to contest the disclosure. 

“Confidential Information” means all non-public information or trade secrets disclosed in connection with this Agreement to either Party (including any personal information or API`s).  This shall include information disclosed in writing, orally or in other form by the disclosing Party to the receiving Party.  Confidential Information includes, but is not limited to, each Party’s respective products, services, customer information, price lists, intellectual property as well as the terms of this Agreement. Confidential Information shall not include information that: (i) is already known to the receiving Party free of any confidentiality obligation; (ii) is or becomes publicly known through no wrongful act of the receiving Party; (iii) is rightfully received by the receiving Party from a third party without any restriction or confidentiality obligation; or (iv) is independently developed by the receiving Party without reference to the Confidential Information

5. Limited Warranty; Limitation of Liability.
5.1 Neither Party guarantees or makes any representation regarding: (i) the use, or the results of the use of the product or service of the other Party or any part thereof in terms of usability, correctness, completeness, availability, reliability, accuracy, serviceability or otherwise; or (ii) the product or service meeting other Party's requirements, or being uninterrupted, continuous, timely, secure or error or virus free.
5.2 Except as set forth in this Agreement, EACH PARTY`S SERVICES OR Products, Interoperability API and/or Confidential Information disclosed under this Agreement is provided “as is” and without any warranty.  Each Party hereby disclaims and excludes any other warranty whether express or implied INCLUDING WITHOUT LIMITATION THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE AND NONINFRINGEMENT.

5.3 NEITHER PARTY SHALL BE LIABLE FOR ANY DIRECT, INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL, OR PUNITIVE DAMAGES OF ANY KIND OR NATURE, INCLUDING WITHOUT LIMITATION LOST REVENUES, PROFIT OR DATA OR OTHER, WHETHER SUCH LIABILITY IS ASSERTED ON THE BASIS OF CONTRACT, TORT (INCLUDING AMONG OTHERS NEGLIGENCE OR STRICT LIABILITY) OR OTHERWISE, ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED UNDER THIS AGREEMENT, EVEN IF SUCH PARTY HAS BEEN WARNED OF THE POSSIBILITY OF ANY SUCH LOSS OR DAMAGE IN ADVANCE. THE PARTIES HAVE FREELY AND OPENLY NEGOTIATED THIS AGREEMENT. The limitations of liability set forth in this Section 5.3 shall not apply to damages resulting from: (i) gross negligence, willful misconduct or fraud; or (2) violations of rights to us and/or license restrictions set forth herein.  

6. Remedies. Each Party agrees and acknowledges that its obligations under this Agreement are necessary and reasonable in order to protect the other Party and that, in addition to any other remedies that may be available, in law, in equity or otherwise, each Party shall be entitled to obtain injunctive relief against the breach or threatened breach of this Agreement or the continuation of any such breach, in any jurisdiction without the necessity of proving actual damages. 

7. Termination. This Agreement begins on the Effective Date and will remain in effect until terminated.  Either party may terminate this Agreement for any or no reason upon 30 days’ notice to the other party.  Upon termination or expiration of this Agreement, either Party shall promptly return or destroy all copies of the other Party`s Confidential Information, API or any portion of the product or service. Sections 2, 3, 4, 5 and 8 shall survive termination or expiration of this Agreement.


8. Data Privacy. Where, in connection with this Agreement, a Party provides the other Party with identifiable information about a living individual (“Personal Data”), then the receiving Party shall implement appropriate measures to protect such Personal Data against accidental or unlawful destruction or accidental loss, alteration, unauthorized disclosure or access and shall use such data solely for purposes of carrying out its obligations under this Agreement. Any storing, collection or processing of Personal Data shall be made in accordance with applicable law.

9. Miscellaneous. This Agreement is in all respects governed by and subject to the laws of the State of New York, without regard to its conflict of laws rules. The competent federal and state courts located in Manhattan New York shall have exclusive jurisdiction over any dispute arising out of this Agreement. The Parties are independent contractors for all purposes under this Agreement.  Neither Party shall be liable for any delay or failure due to force majeure and other causes beyond its reasonable control.  The Parties do not intend that any term of this Agreement be enforceable by any third party.  Any waiver or failure to enforce any provision of this Agreement will not be deemed a waiver of any other provision or of such provision on any other occasion. Neither Party may not assign or sublicense or otherwise transfer the rights or license granted hereunder without the prior written consent of the other Party; provided that no such approval shall be required in case of an assignment or other transfer by the Company, by operation of Law or otherwise, in connection with a merger, consolidation, or the sale of all or substantially all of its assets, business or stock, or to an affiliate of a Party. Any assignment in violation of this prohibition is null and void. If any provision of the Agreement is held to be void or unenforceable, than such provision is herewith amended to the extent necessary for the Agreement to be otherwise enforceable. This is the entire agreement and understanding between the parties with respect to its subject matter, and supersedes any prior oral or written agreement. No modification to the Agreement shall be binding, unless in writing and signed by both Parties.
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