Confidential

CONSULTING AND DEVELOPMENT SERVICES AGREEMENT

THIS CONSULTING AND DEVELOPMENT SERVICES AGREEMENT (together with its exhibits, the "Agreement") is made and entered into as of the ___ _, 20__, between Ltd. (the "Company"), and  ________ (the "Consultant"). 

1. Consulting Services.

1.1. Consultant shall provide the Company, as an independent non-exclusive contractor, development and consulting services, as may be requested by the Company in writing, from time to time, in the form attached hereto as Schedule A (the “Services”). Each Schedule A will be attached to this Agreement and consist an integral part of the Agreement. The Services shall be provided solely by the Consultant. 
1.2. Consultant will provide the Company with written reports describing the scope and the progress of the Services, in a format and in such frequency requested by the Company. In addition, Consultant will submit to the Company for its approval a monthly report, within seven (7) days after the earlier of the end of each month or upon Company's approval of completion of the Services, specifying the number of hours rendered by the Consultant during such month.
1.3. Consultant shall submit the Deliverables (as defined below) for the Company's approval in writing. If the Deliverables do not meet the requirements of the applicable Schedule A and the Agreement, as determined by the Company in its sole discretion reasonably exercised, Company shall notify Consultant of such failure in writing and the Consultant shall promptly correct the Deliverables to conform to the requirements of the applicable Schedule A and the Agreement.
1.4. Any of the Consultant’s employees or contractors assigned by Consultant to personally perform the Services on behalf of Consultant, must be approved in writing by the Company prior to their performance of the Services (the "Individuals").

2. Term and Termination. The Agreement shall remain in effect for three (3) months, unless terminated earlier by the Company, by a prior written notice of ten (10) days to Consultant. Notwithstanding the above, the Company may terminate the Agreement with immediate effect and with no further liability towards the Consultant, by a written notice to Consultant, for Cause. 
"Cause" shall exist if Consultant (i) materially breaches the Agreement; (ii) breaches the Agreement and fails to cure such breach within seven (7) days from Company's written notice to Consultant of such breach; (iii) engages in willful misconduct or acts in bad faith towards the Company; or (iv) commits a criminal offense.
3. Consultant's Representations and Undertakings.
3.1. Consultant represents that (i) it has the requisite qualification, knowledge and expertise to perform his obligations under the Agreement; (ii) it has the full right, power and legal capacity to enter and deliver the Agreement and to perform his obligations hereunder; (iii) no approvals or consents of any persons or entities are required for Consultant to execute and deliver the Agreement or perform his obligations hereunder; (iv) neither the execution nor the performance of the Agreement violate or will violate any statutory or contractual undertaking that applies to Consultant; (v) it and the Individuals will not engage, nor are it and the Individuals currently engaged, in any activities that conflict with its obligations to the Company; and (vi) the Services shall be preformed diligently, at a high professional standard and in compliance with all applicable laws and with Company's policies.

3.2. Consultant shall not use or embed any third parties' component within the Deliverables without first obtaining the prior written consent of the Company.

3.3. Consultant represents that (A) the Deliverables will not infringe any intellectual proprietary right of any third party, (B) that all rights in the Deliverables shall belong to the Company as set forth in the Agreement, and (C) the Deliverables shall not include any lock, clock, ’time bomb’, counter, copy protection feature, CPU serial number reference, other virus, or any device which is intended to (i) disable or erase all or any part of the Deliverables, (ii) disrupt use of the Deliverables or prevent Company from fully utilizing all or any part of the Deliverables, (iii) destroy or damage data or make data inaccessible or delayed, or (iv) allow Consultant or other person to trace Company’s activities using the Deliverables. 

“Deliverables” shall mean the computer software and programs (on any type of media) and all other deliverables that are produced, in both source code and object code form, provided or modified by Consultant under the Agreement, including without limitation all translations, subroutines, compilers, diagnostic routines, control programs, modifications, upgrades and updates and applicable documentation.  
3.4. Consultant undertakes to provide the Company with user, program, technical and system manuals, instructions and other materials required, or requested by the Company, from time to time, to fully use and utilize the Deliverables (the "Documentation"), including without limitation implementation, maintenance and further development of source code.

3.5. As a condition to Consultant’s rights under the Agreement, Consultant undertakes to comply with, and will execute and deliver to the Company, the Confidentiality, Non-competition and Proprietary Information Agreement in the form attached hereto as Schedule B (the “NDA”). in addition, Consultant shall cause Individual to sign the NDA prior to Individual’s performance of the Services and shall deliver to the Company a copy of such signed NDA immediately following its signature.
4. Title and Ownership. The Company will be the sole and exclusive owner of the Deliverables, in each case whether or not patentable, copyrightable or otherwise protectable, and all of the intellectual property rights therein and derivative work thereof. Consultant will obtain no right, title or interest in the Deliverables except for a non exclusive, non transferable license to use them to perform his obligations under the Agreement, subject to the terms of the Agreement. The Deliverables are developed on a work-for-hire basis, and therefore all rights subsist solely with the Company. Consultant hereby assigns to the Company the entire right, title and interest in and to all of the Deliverables, and waives any legal right that it may have to royalties or any other payment, or reports, from the Company with regard to such assignments.
5. Consultant Consideration. 
5.1. As consideration for the complete, full and precise performance of the Services, Consultant shall be entitled to receive from the Company, as global consideration for the previous month, an amount equal to NIS ___________ plus VAT (the "Consideration") 
5.2. The Consideration shall be paid net plus 30 days after receipt by the Company of Consultant's validly issued invoice (but not before the tenth day of the applicable month). The Consideration shall be subject to deduction of any withholding tax and other mandatory charges and amounts as may be prescribed by law, which taxes, charges and amounts shall be the sole responsibility of Consultant. 

5.3. The consideration provided in this Section ‎5 shall be the Consultant's sole and exclusive consideration and Consultant shall not be entitled for any further consideration or reimbursement for expenses.  
6. Relationship of the Parties. 

6.1. At Consultant's request, the relationship between the Company and Consultant is that of independent contractors.  Consultant shall not be deemed to be, nor shall Consultant or any of the Individuals be treated by the Company as, employees of the Company. Accordingly, Consultant and the Individuals shall not receive nor be entitled to, among others, overtime pay, managers’ insurance, paid vacation, severance payments or similar fringe or employment benefits from the Company.

6.2. Consultant undertakes to indemnify and hold Company harmless from and against any loss, cost, expense, damage or liability attributable to any claim or action by Consultant, Individuals or any third party that an employer-employee relationship exists or will exist between the Company and Consultant or between the Company and the Individuals.

7. Indemnification. Consultant will indemnify and hold the Company harmless against all claims, losses, liabilities, damages and expenses (including reasonable attorneys’ fees) resulting from or arising out of any (i) act, omission or negligence on Consultant’s part in the performance or failure to perform under the Agreement; and (ii) claim brought by a third party to the extent such claim arises out of infringements by the Deliverables, or otherwise by the Consultant, of the intellectual property rights of a third party.  The Company will provide Consultant with written notice of any claim.

8. Entire Agreement; Assignment; Amendment. The Agreement (i) constitutes the entire agreement of the parties respecting the subject matter hereof and supersedes all understandings between them, (ii) may be assigned in full or in part by the Company, and (iii) may only be amended by writing signed by the parties. Consultant may not assign the Agreement to any party, whether by contract, will or operation of law, without the Company’s prior written consent. No waiver by Company of any default shall be deemed as a waiver of prior or subsequent default of the same of other provisions of the Agreement. If any term of the Agreement is held invalid or unenforceable by a court of competent jurisdiction, such invalidity shall not affect the validity or operation of any other term and such invalid term shall be deemed to be severed from the Agreement.

9. Miscellaneous. Sections 3, 4, ‎5.3 and 6 to 9, and the provisions of Schedule B hereto, shall survive the termination of the Agreement. The Company shall have the right to enforce the Agreement and any of its provisions by injunction, specific performance or other equitable relief, without prejudice to any of the other rights and remedies that the Company may have for breach of the Agreement. Consultant shall be solely responsible for any income taxes or other assessments made or imposed by any governmental authority on Consultant with respect to the Agreement and the Services, and for all permits required and costs incurred with respect to performance of the Services. In the event the Company is required to withhold any taxes at source in the name of Consultant, then at the election of the Company, any amount so withheld shall be set off from any payment to Consultant or repaid by the Consultant to the Company. The Agreement shall be governed by the laws of Israel without giving effect to its conflict of law principles.  The parties consent to the exclusive jurisdiction and venue of Tel-Aviv courts for any lawsuit filed arising from or relating to the Agreement.

IN WITNESS WHEREOF the parties have executed this Consulting and Development Services Agreement on the date first above written.

__________ Ltd.


         

Consultant


 

Name: _________




Name: ________
Title: __________


Schedule A

Services' Description & Scope
Services' Description: 
[please elaborate]
Scope of Services: 
Consultant shall devote at least __% of his working time for providing the Services described under this Schedule A. 
Time frame: 
[please complete certain days / hours if applicable]
Schedule B
Confidentiality, Non-Competition and Proprietary Information Agreement

This Confidentiality, Non-Competition and Proprietary Information Agreement is made as of ______ __ 2014, by and between _____ Ltd., an Israeli company (the "Company"), and the undersigned ("Consultant").

1.
Confidentiality

(a)
Consultant recognizes and acknowledges that Consultant's access to the trade secrets and confidential information (collectively, "Confidential Information") of the Company and its existing and future subsidiaries and other affiliates (collectively, "Companies"), is essential to the performance of Consultant's duties as a Consultant of the Company. 

By way of illustration and not limitation, such Confidential Information shall include (i) any and all trade secrets concerning the business and affairs of the Companies, product specifications, data, know-how, services, research and development, compositions, processes, formulas, methods, designs, samples, inventions and ideas, past, current and planned development or experimental work, current and planned distribution methods and processes, customer lists, current and anticipated customer requirements, price lists, market studies, business plans, computer software and programs (including object code and source code), computer software and database technologies, systems, structures and architectures (and related processes, algorithms, compositions, improvements, know-how, inventions, discoveries, concepts, ideas, designs, methods and information) of the Companies, information relating to the projects of the Companies, and any other information, however documented, of the Companies that is a trade secret; (ii) any and all information concerning the business and affairs of the Companies (which includes historical financial statements, financial projections and budgets, historical and projected sales, capital spending budgets and plans, the names and backgrounds of key personnel, personnel training and techniques and materials), however documented; (iii) all derivatives, improvements and enhancements to the Companies' technology which are created or developed by Consultant while an Consultant of the Company, including without limitation all Deliverables (as defined in the Consulting and Development Services Agreement between the Company and Consultant dated the date of this Agreement (the “Consulting Agreement”); (iv) information of third parties as to which the Company has an obligation of confidentiality; and (v) any and all notes, analysis, compilations, studies, summaries, and other material prepared by or for the Companies containing or based, in whole or in part, on any information included in the foregoing.

The Confidential Information shall not include information which the Consultant has proved to be, publicly known and made generally available through no wrongful act of Consultant or of others who were under confidentiality obligations as to the information involved.

(b)
Consultant further recognizes and acknowledges that such Confidential Information is a valuable and unique asset of the Companies, and that its use or disclosure (except use or disclosure as required for carrying out Consultant's duties as an Consultant of the Company) would cause the Companies substantial loss and damages. Consultant undertakes and agrees that Consultant will not, in whole or in part, disclose such Confidential Information to any person or organization under any circumstances, will not make use of any such Confidential Information for Consultant's own purposes or for the benefit of any other person or organization, and will not reproduce any of the Confidential Information without the Company's prior written consent. 

(c)
Consultant will not disclose or otherwise make available to the Company in any manner any confidential information received by Consultant from third parties.

(d)
Consultant further recognizes and acknowledges that the Company has received and in the future will receive from third parties their confidential or proprietary information subject to certain limited purposes. Consultant agrees to hold all such confidential or proprietary information in the strictest confidence and not to disclose it to any person, firm or corporation or to use it except as necessary in carrying out Consultant's work for the Company consistent with the Company's agreement with the third party.  

2.
Return of Materials. Upon termination of Consultant's engagement with the Company or at the request of the Company before termination, Consultant will promptly deliver to the Company all copies of all written and tangible material, in Consultant's possession or under Consultant's control, incorporating the Confidential Information or otherwise relating to the Companies' business, without retaining any copies thereof.

3.   
Ownership of Property and Rights

(a)
Exclusive Property. Consultant confirms that all Confidential Information is, will be, and shall remain the exclusive property of the Companies. All business records, papers and documents however documented kept or made by Consultant relating to the business and affairs of the Company shall be and remain the property of the Company. Without derogating from any of the provisions of this Agreement, Consultant represents that any of the Inventions (as defined in subsection (b) hereunder) is the sole and exclusive property of the Company and Consultant has no rights to such Inventions or Confidential Information related thereto.

(b)
Assignment. Consultant hereby assigns to the Company, without additional consideration to Consultant, the entire right, title and interest in and to any ideas, inventions, designs, concepts, techniques, methods, processes, original works of authorship, developments, improvements, modifications, enhancements, trade secrets, and in and to any documentation, software, hardware, firmware, creative works, know-how and information, conceived or reduced to practice, or caused to be conceived or reduced to practice, in whole or in part, by Consultant (either alone or jointly with others, whether or not patentable, copyrightable or otherwise protectable) that are (a) developed using equipment, supplies, facilities or trade secrets of Companies, (b) based on Confidential Information, (c) created as part of the services rendered by Consultant to the Company, or (d) related to the Companies’ existing or contemplated business, activities or products, and Consultant assigns to the Company as above stated, the entire right, title and interest in and to any proprietary rights therein or based thereon (collectively, the "Inventions").

Consultant expressly waives and agrees never to assert any and all legal, economic and other rights in the Inventions including without limitation any (ii) rights Consultant may have to royalties or any other payment from the Company (specifically including patent rights under the Israeli Patent and Design Act of 1967), and (ii) moral rights,  any rights of paternity or integrity, any right to claim authorship of an invention, and any similar right, existing under judicial or statutory law of any jurisdiction whatsoever or under any treaty.

Consultant hereby covenants and agrees that so long as Consultant is engaged by the Company, Consultant shall not cooperate with any person not employed by the Company in purpose of creating any Invention.

(c)
Perfection of Rights. Consultant shall provide all assistance the Company may request, and shall execute, verify and deliver such documents and perform such other acts (including appearing as a witness) the Company may reasonably request for use in applying for, obtaining, perfecting, evidencing, sustaining and enforcing such proprietary rights and the assignment thereof. Consultant's obligation to assist the Company with respect to proprietary rights in any and all countries shall continue beyond the termination of Consultant's engagement with the Company, but the Company shall compensate Consultant at a reasonable rate after termination of Consultant's engagement for the time actually spent by Consultant at the Company's request on providing such assistance.

(d)
Attorney-in-fact.  If the Company is unable because of the Consultant's mental or physical incapacity or for any other reason to secure the Consultant's signature to application for any Israeli or foreign patent or copyright registration covering Inventions or original works of authorship assigned to the Company as set forth above, Consultant hereby irrevocably designates and appoints the Company and its duly authorized officers and agents as Consultant's agent and attorney-in-fact, to act on behalf of and in his stead to execute and file any such application and to do all other lawfully permitted acts to further the prosecution and issuance of letter patent or copyright registration thereon with same legal force and effect as if executed by the Consultant. For the avoidance of doubt, the Company shall only be authorized to act as Consultant's agent and attorney-in-fact under this sub-section with respect to such Inventions or original works assigned to the Company by the Consultant pursuant to Section 3(b).
4.
No Competition. In consideration for compensation paid to Consultant by the Company as part of Consultant's salary, Consultant shall not directly or indirectly:

(a)
until two years after the termination of Consultant's engagement with the Company, solicit, hire, endeavor to entice away from the Companies or otherwise interfere with the relationship of the Companies with any person or organization who is, or was within the preceding two years, a customer, vendor or supplier of the Companies, or who is, or was within the preceding twelve months, employed or engaged as consultant or otherwise by the Companies; or 

(b) until one year after the termination of Consultant's engagement with the Company, own an interest in, manage, operate, join, control, or participate in or be connected with, as an officer, Consultant, director, owner, partner, joint venture, stockholder, broker, agent, principal, licensor, consultant or otherwise, any person or organization that, at such time, competes with the Companies anywhere in the world; provided that this shall not preclude Consultant from owning as a stockholder a stock interest of up to 5% in a publicly traded company.

Consultant further acknowledges that a breach of this Section 4 would cause the Companies substantial non-revisable damages which may create a threat on the existence of the Companies. 
5.
Relationship of the Parties. Consultant represents and acknowledges that no employer-employee relationship exists or will exist between the Company and Consultant and that Consultant shall not be deemed to be, nor shall Consultant or be treated by the Company as, employees of the Company. Accordingly, Consultant shall not receive nor be entitled to, among others, overtime pay, managers’ insurance, paid vacation, severance payments or similar fringe or employment benefits from the Company.

6. 
Enforcement. The Company may enforce any of provision of this Agreement by injunction, specific performance or other equitable relief, without bond and without prejudice to any other rights and remedies that the Company may have. This Agreement shall be enforced to the fullest extent permissible under the laws of Israel without regard to its conflict of law principles, and inure to the benefit of any successor to all or substantially all of the Company's business or assets. If any portion of this Agreement shall be adjudicated to be invalid or unenforceable, it shall be deemed construed in a manner to enable it to be enforced to the extent compatible with applicable law. Consultant's rights and obligations hereunder shall be in addition to Consultant's obligations towards the Company pursuant to applicable law or in equity. Consultant expressly consents to the exclusive personal jurisdiction and venue of Tel Aviv courts for any lawsuit arising from or relating to this Agreement. The terms of this Agreement shall survive termination of Consultant's engagement with the Company. 

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date written first above.

Ltd.





[Consultant]

By: _________________________


____________________

Name: _______________________ 
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