
EVALUATION AGREEMENT

This Evaluation Agreement (“Agreement”) is made as of _____, 202_ between ___________ Ltd. of [________], Israel (“Company”) and [_________] (“Evaluator”). In consideration of the mutual covenants set forth herein, and for good and valuable consideration, receipt of which is hereby acknowledged, the parties hereto (“Parties”) agree as follows:
1. Evaluation. The Company shall provide Evaluator with one (1) demo unit of the Company's [____________]TM (the “Product”), solely for Evaluator's internal evaluation of the Product at the Company's offices, and for the sole purpose of [evaluating a product purchase agreement/exploring a possible business relationship with the Company], during up to [_______] months stating on the date of this Agreement (the "Evaluation Period").

2. Evaluation Process. [The evaluation process shall be conducted in accordance with a testing protocol attached as Exhibit A1, and a success criteria in the form attached as Exhibit A2].  During the Evaluation Period, Evaluator shall assign a liaison to serve as the primary point of contact with the Company and be responsible on Evaluator’s behalf for compliance with this Agreement. Upon expiration of the Evaluation Period, Evaluator shall provide the Company with Evaluator’s written evaluation of the results of the performance, serviceability and usability of the Product.

3. Restrictions.  Neither Party may use the name of the other Party or any trade name, trademark, symbol or simulation owned by the other Party without the other Party's prior written consent, nor may Evaluator make any representation to any third party regarding the Product or Company's Confidential Information without Company's prior written consent. Additionally, Evaluator shall not (i) copy, in whole or in part (including parts that have been modified, translated, recorded, typed, merged or included with other products), the Product or any documentation presented or provided by Company in any form; (ii) modify, create derivative work of, decompile, assemble, disassemble, decrypt, extract or reverse engineer the Product or any of its parts; (iii) merge the Product with other technology or hardware for any purpose, except solely for Evaluator’s uses permitted hereunder; or (iv) export or re-export the Product any of Company's Confidential Information without all applicable approvals or permits. 
4. Ownership. Company shall exclusively own the Product and its derivative works, including without limitation any related documentation, trade names, trademarks, patents, copyrights, trade secrets, mask works, service marks and other intellectual property rights related to the Products and their derivative works (collectively, "Company's Intellectual Property"), and all modifications, improvements, enhancements, results, reports, recommendations, feedbacks, oral or written comments or suggestions and inventions in connection with the Company's Intellectual Property, whether created by Company or by Evaluator (the “Developments”). Evaluator shall assign to Company all of its rights in the Developments, if any, and shall cooperate with the Company as reasonably required to perfect such assignments, and shall have no royalty, reporting or other rights in connection with the Developments. Nothing in this Agreement is intended to grant any rights to a Party under any patent, copyright, mask work right or other right of the other Party, nor shall this Agreement grant any Party any rights in or to the Company's Confidential Information of the other Party except as expressly set forth herein.

5. Confidentiality. Each Party acknowledges that in connection with the performance of this Agreement, it shall receive certain confidential or proprietary technical and business information and materials of the other Party, including without limiting any associated documentation, know-how, technical and business data, and the existence and terms of this Agreement ("Confidential Information"). Company's Confidential Information shall include without limitation the Product, results of the Product's evaluations, Developments and the use and evaluation of Product by Evaluator. Each Party shall (i) hold and maintain in strict confidence all Confidential Information of the other Party; and (ii) not use or disclose any Confidential Information of the other Party except as permitted by this Agreement or as may be necessary to perform its obligations or enforce its rights under this Agreement. Each Party will use at least the same degree of care to protect the other Party’s Confidential Information as it uses to protect its own confidential information of like importance, and in no event shall such degree of care be less than reasonable care. Neither Party shall disclose the Confidential Information of the other Party to any third party.  Notwithstanding the foregoing, Confidential Information of the disclosing Party will not include any information that: (i) is or becomes generally known or is or becomes part of the public domain through no fault of the receiving Party; (ii) the disclosing Party authorizes in writing to be disclosed; (iii) is shown to be rightfully received by the receiving Party from a third party without restriction on disclosure and without breach of this Agreement; or (iv) is shown to be known to the receiving Party on the signing date hereof from a source other than the disclosing Party, and not subject to a confidentiality obligation. Neither Party shall disclose any Confidential Information of the other Party except to its employees who are required to have the information to pursue a business relationship with the other Party and have signed a non-use and non-disclosure agreement similar to this Agreement before receipt of the other Party's Confidential Information. Notwithstanding the foregoing, each Party may disclose Confidential Information of the other Party required by applicable law or government regulation or entity; provided, however, that prior to such disclosure, the receiving Party will give the disclosing Party prompt written notice of such obligations sufficient to allow the disclosing Party the opportunity to pursue its legal and equitable remedies regarding such potential disclosure. The receiving Party shall (A) assert the confidential nature of the Confidential Information to the relevant governmental entities; (B) disclose only such information as is required to be disclosed by law; (C) use its reasonable commercial efforts to obtain confidential treatment for any Confidential Information that is so disclosed; and (D) cooperate fully with the disclosing Party in protecting such disclosure. Each Party will notify the other Party immediately in writing and by phone of any misuse of misappropriation of the disclosing Party's Confidential Information. Upon expiration of the Evaluation Period, each receiving Party will promptly deliver to the disclosing Party all of the units of the Products delivered to it by Company and any tangibles incorporating the disclosing Company's Confidential Information.
6. Disclaimer.  THE PRODUCT IS PROVIDED “AS IS.” COMPANY DISCLAIMS ALL WARRANTIES REGARDING THE PRODUCT, INCLUDING BUT NOT LIMITED TO IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.

7. Limitation of Liability. COMPANY SHALL NOT BE LIABLE TO EVALUATOR FOR ANY DIRECT, INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL, OR PUNITIVE DAMAGES OF ANY KIND OR NATURE, INCLUDING WITHOUT LIMITATION LOST PROFITS, WHETHER SUCH LIABILITY IS ASSERTED ON THE BASIS OF CONTRACT, TORT (INCLUDING AMONG OTHERS NEGLIGENCE OR STRICT LIABILITY) OR OTHERWISE, ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED UNDER THIS AGREEMENT, EVEN IF COMPANY HAS BEEN WARNED OF THE POSSIBILITY OF ANY SUCH LOSS OR DAMAGE IN ADVANCE.  THE PARTIES HAVE FREELY AND OPENLY NEGOTIATED THIS AGREEMENT.

8. Term and Termination.  This Agreement will become effective upon its execution and shall terminate upon the last day of the Evaluation Period.  Notwithstanding the above, either Party may promptly terminate this Agreement if the other Party materially breaches this Agreement. Sections 3 through 10 shall survive termination of this Agreement for any reason. 
9. General. This Agreement does not constitute a joint venture or other such business agreement, and does not create any commitment by implication or otherwise, of a Party to enter into a transaction with the other Party. No amendment hereof shall be valid or binding upon the Parties unless made in writing and signed by the duly authorized representatives of both parties. In the event that any provision of this Agreement shall be held to be unenforceable, this Agreement will continue in full force and effect without said provision and will be interpreted to reflect the original intent of the parties. This Agreement shall be governed by the laws of the state of Israel. The Parties consent to the personal and exclusive jurisdiction of courts located in Tel Aviv, Israel. Neither party may assign this Agreement without the prior written consent of the other party, and any prohibited assignment or sublicense shall be null and void, provided that an assignment by a Party to a successor of all or substantially all of its business or assets shall not be considered as an assignment. This Agreement constitutes the entire agreement of the Parties relating to the subject matter hereof and supersedes all prior understandings between the Parties, whether written or oral. Waiver by a Party of a breach of any provision of this Agreement or the failure by either Party to exercise any right hereunder shall not operate or be construed as a waiver of any subsequent breach of that right or as a waiver of any other right. Except as expressly provided in this Agreement, each Party shall bear its own expenses and taxes in connection with this Agreement and the transactions contemplated by this Agreement. Each Party agrees that its obligations hereunder are necessary and reasonable in order to protect the other Party and the other Party’s business, and that monetary damages would be inadequate to compensate the other Party for any breach of any covenant set forth herein. Accordingly, each Party agrees and acknowledges that any violation or threatened violation of this Agreement may cause irreparable injury to the other Party, entitling the other party to seek injunctive relief, in addition to all other remedies that may be available, in law, at equity or otherwise. 

IN WITNESS WHEREOF the parties have executed this Evaluation Agreement as of the date first above written.

______________ Ltd.
 



[_______________]


________________________________


______________________________

By: 
                                                   


By: 
                                               

Title: 
                                                   


Title: 
                                               

Address: 
                                                   

Address: 
                                               

Exhibit A1
Phase I Testing Protocol

Exhibit A2
Phase I Success Criteria
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