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LICENSE AGREEMENT
This License Agreement (“Agreement”) is made as of __________, 202_ (the “Effective Date”) by and between [__________], a [________] corporation with its principal place of business at [_________] (the “Licensee”) and _______________ Ltd., a ___________________with its principal place of business at _______________________________ (“Company”).  
1. Definitions. In this Agreement, the following terms shall have the meaning set-forth below: 
“Access Rights” means the right and technical permission to access, view, download and transmit Retrieved Information, all over a secured network and using a password provided by Licensee.
“Acceptance” has the meaning described in Section 7. 

“Authorized User” means an employee, affiliated healthcare provider (and administrative staff), or subcontractor of Licensee located in the United States that are bound by protections afforded to the Software and Company pursuant to this Agreement, including: (i) any health care professional or other health care worker, manager, medical student, administrator, clerk or technician (including information technology technician) or other person employed by or associated with (including any physician or other health care professional on staff and their employees) Licensee or any Authorized User; (ii) any physician or other health care professional (and their employees) who is treating or has recently treated any patient or former patient of a Authorized User or who is treating an individual who is imminently about to become a patient of an Authorized User, for access related to that patient; and (iii) any third party consultants or employees of third party outsourcing vendors performing services for Licensee. 
 “Company Confidential Information” means any proprietary information, including trade secrets and other information, which is disclosed by Company or its affiliates (including without limitation information of affiliates and third parties), whether tangible or intangible, including, but not limited to, the terms of this Agreement and information relating to the Software, technical and financial information and any improvements, enhancements, product specifications and plans, technical data, know-how, show-how, techniques, algorithms, routines, compositions, processes, formulas, methods, designs, design rules, drawings, flow charts, samples, inventions (whether reduced to practice or not), discoveries, concepts, ideas, past, current and planned research, development or experimental work, hardware, software (object code and source code), databases, systems, structures, modules included in Software, the structure, sequences and organization of such software or modules, architectures, current and planned distribution methods and processes, customer lists, current and anticipated customer requirements, price lists and market studies, except any portion thereof which is now available or later becomes available to the public without breach of this Agreement, is lawfully obtained from a third party or parties who are under no obligation of confidentiality to Company, or is known to Licensee prior to such disclosure as evidenced by Licensee’s written records.
“Documentation” means the standard user-oriented instructions and related materials for the operation of the Software in the form distributed by Company to its customers generally, together with all updates, modifications, and enhancements thereto.  Documentation includes all full and partial copies thereof.

 “Enhancements” means all new releases of the Software by Company for purposes of enhancing the performance of the Software, and all updates, revisions and patches to the Software (other than Error Corrections) distributed by Company to its customers generally.  For the avoidance of doubt, Enhancements do not include (i) applications or features not included in the Software originally licensed to Licensee, (ii) software that allows the Software to run on a different platform, operating system or in a different format, (iii) change requests, or (iv) software which is distributed separately from the Software to customers generally.
“Error” shall mean a reproducible defect that causes the Software to fail to substantially conform to the Documentation.  
“Error Correction” means a change to the Software or a workaround provided to correct an Error that results in the Software substantially conforming to the Documentation. 
“First Live Use” means the first time live (non-test) data is processed by the Software and available for viewing by an Authorized User.
“Licensee’s Confidential Information” means all data and information, including, but not limited to, confidential medical information regarding Licensee’s patients, whether in written or electronic form, submitted to Company by Licensee or a Authorized User, including without limitation, information relating to Licensee’s or its subsidiaries’ employees, technology, operations, facilities, products, security practices, business affairs and finances.  Except for patient information, Licensee’s Confidential Information shall not include any data and information which is now available or later becomes available to the public without breach of this Agreement, is lawfully obtained from a third party or parties who are under no obligation of confidentiality to Licensee, or is known to Company prior to such disclosure as evidenced by Company’s written records.  
“Provider” means an Authorized User who is a physician, nurse practitioner, physician assistant or osteopath, or other health care provider who bills professional charges.  

“Order” means Exhibit A to this Agreement, an amendment to this Agreement, a supplemental ordering document, or a change order, which shall be in writing, signed by both parties, and shall specify Software or services or to be purchased by Licensee.
“Retrieved Information” means clinical and other information retrieved and integrated through use of the Software including all printouts of such information.
“Software” means the object code of the ________________Software Solution, as described in the applicable Order, and any Enhancements.

“SOW” means the statement of work describing the services and technical requirements attached as Exhibit C.
“Support and Maintenance” means (a) the delivery of Error Corrections and Enhancements and (b) the provision of telephone support and consultation to Licensee with respect to the use and operation of the Software, both as described more fully in Company’s then-current Support and Maintenance Policy.

“Term” means a period of ten (10) years beginning upon the Effective Date.
 “Warranty Period” means the six (6) month period commencing upon Acceptance. 
2. Software License Grant and Restrictions. 
2.1 License.  Subject to the terms and conditions of this Agreement, Company hereby grants Licensee, and Licensee hereby accepts, a personal, fee-bearing, non-exclusive, non-transferable and non-sub licensable license for Licensee to install and for Authorized Users to use the Software for the number of Providers and nodes identified on the applicable Order during the Term. 
2.2 Restrictions.  Unless expressly permitted in this Agreement, Licensee may not (i) copy the Software, except as necessary for backup purposes, training purposes and/or testing purposes; (ii) assign, sublicense, transfer, pledge, lease, rent, distribute or share the Software or its rights under this Agreement; (iii) separate any component part of the Software, or separately use any component part thereof on any equipment, machinery, hardware or system; (iv) decompile, disassemble, reverse compile, reverse engineer, create derivative works of or reproduce (other than as noted in (i) above) the Software or any parts thereof; (v) remove or destroy any proprietary marking or legends placed upon or contained within the Software; (vi) develop methods to enable unauthorized parties to use the Software; (vii) attempt to reconstruct or discover any source code, underlying ideas, algorithms, file formats or programming or interoperability interfaces of the Software by any means whatsoever; (viii) provide, lease, lend, use for timesharing, or service bureau purposes or otherwise use or allow others to use the Software to or for the benefit of third parties, except as expressly permitted in Section 2.1; or (ix) permit or encourage any third party to do any of the foregoing.  Company reserves any and all rights not expressly granted to Licensee by this Agreement.
2.3 Ownership.  The Software is licensed, not sold, to Licensee by Company. The Software, all copies and derivative works thereof (by whomever created, including those changes made at the suggestion of Licensee), the associated goodwill, copyrights and know how and any intellectual property rights, are and shall remain owned solely by Company or its licensors.  Licensee agrees to assign and, upon its creation, automatically assigns to Company the ownership of all derivative works, including copyright interests and any other intellectual property therein, without the necessity of any further consideration.  Except for the license expressly granted under this Section 2, no other license, right, or interest in any trademark, copyright, know-how, patent, service mark or other intellectual property right in the Software or any part or derivative work thereof is granted or conveyed to Licensee.
2.4 Third Party Software.  Certain third-party software is included within or embedded in the Software (the “Third Party Software”).  Third Party Software is provided by Company subject to the terms of this Agreement, the applicable licenses for such software included in Exhibit B, or the licensing, notices and other files included in the delivery of the Software. However, Company provides no express or implied warranty, indemnity or support for Third Party Software, and will have no liability therefore.  Company undertakes to assign to Licensee any warranties, to the extent made in the license agreements accompanying such Third Party Software, if permitted. If such assignment is not permitted, Company shall take necessary action as may be required to enforce such warranties on Licensee’s behalf. Except in copying of Third Party Software subject to the terms of this Agreement, Licensee may not use third parties’ names or trademarks.  Company may replace any Third Party Software with other equivalent Third Party Software. 

2.5 Licensee Responsibilities.  Licensee shall be solely responsible for procuring and maintaining in proper working order, throughout the Term and at Licensee’s own expense, the hardware, operating environment (including operating system software), third party software, database management systems and services, backup means and infrastructure necessary for installation and operation of the Software and for the provision of the Access Rights (including without limitation uninterruptible power systems and electrical back-up devices), including without limitation pursuant to the Company’s then current HW/SW Requirements documentation, a copy of which is included in the SOW. 
Licensee shall be solely responsible for preventing any virus infections, security breaches, and other disabling events from damaging the Software. Consequently, Licensee shall use a reliable and commercially accepted virus detection system on any software and hardware that interfaces to the Software, and must also have in place antivirus and information systems security policies and procedures.  To the extent Licensee provides Company with tools, data or materials, Licensee has the right to permit Company to use such tools, data or materials and Company shall use them solely for purposes of this Agreement.  
Licensee shall promptly inform Company in writing from time-to-time as to any problems encountered with the Software, if any, and any modifications, design changes and improvements suggested to any of the Software, and any breaches or potential breaches of this Agreement by any third party of which Licensee becomes aware or by Licensee.
2.6 Licensee Suggested Changes to the Software.  Licensee may suggest modifications to the Software.  Company shall have the right, but not the obligation, to make modifications to the Software based upon Licensee’s suggestions.  Any such modifications shall be subject to this Section 2.
3. Professional Services

3.1 Company shall perform for Licensee the professional services (the “Services”) specified in an Order or the SOW attached as Exhibit C. 
3.2 If Company uses any of its property as part of Services, that property remains Company’s property and Licensee acquires no right or interest in that property. Licensee shall obtain a license pursuant to Section 2 of this Agreement to use the tangible items specified as deliverables in the applicable SOW when Company receives all payments for the Services due under this Agreement. 

3.3 Company shall exclusively own all copyrights and all other intellectual property rights worldwide in all concepts, ideas, methods, methodologies, procedures, processes, know-how, techniques, models (such as function, process, system and data models) conceived, created or reduced to practice by or on behalf of Company in connection with the Services, including without limitations all templates, the generalized features of the structure, sequence and organization of software, user interfaces and screen designs; general purpose consulting and software tools, utilities and routines; and logic, coherence and methods of operation of systems.
3.4 Company may engage third party sub-contractors to perform its obligations under this Agreement. 
4. Support and Maintenance. Company shall provide annual Support and Maintenance to Licensee pursuant to Company’s then-current standard Support and Maintenance Policy during the Support and Maintenance term.   The Support and Maintenance term shall commence on First Live Use and shall continue for one year, unless otherwise indicated in the applicable Order.  Support and Maintenance will automatically be renewed for additional terms of one year each, unless (i) the Agreement is terminated under Section 12, or (ii) Support and Maintenance is terminated by either party by providing the other party at least ninety (90) days written notice prior to the commencement of the applicable Support and Maintenance renewal term. Company reserves the right to adjust the Support and Maintenance renewal term to a uniform twelve-month renewal term in common with other Company customers upon forty-five (45) days notice to Licensee.  Any such adjustment will result in the Support and Maintenance fees being prorated to the commencement of the uniform Support and Maintenance renewal term. If after terminating Support and Maintenance, Licensee later elects to resume Support and Maintenance, it shall pay to Company a reinstatement fee equal to the Support and Maintenance fees that would have been due had Licensee not terminated Support, plus the then-current annual fee. 
5. Training. Company shall provide Licensee with training services described in either an Order or an SOW, if any. Any additional training may be made available by Company upon Licensee's and Company's written agreement, at Company's then prevailing rates.
6. Responsibility for Use. 

6.1 Licensee acknowledges that Company is not engaged in the practice of medicine and that the Software is an information tool only.  The Software, the Retrieved Information, and Services provided hereunder are not a substitute for professional medical advice or judgment.  Licensee and all Authorized Users are solely responsible for verifying the accuracy of all Retrieved Information in the Software before acting on it for clinical or treatment purposes. Licensee shall be solely responsible for all costs, liabilities and risk of loss arising from or related to the use of the Software and Retrieved Information.  
6.2 To the extent Licensee provides Company with access to Licensee’s Confidential Information, Licensee has the right to permit Company access to such Confidential Information (solely for Company’s undertakings pursuant to this Agreement). Without limiting the foregoing, Licensee acknowledges that the Retrieved Information is likely to contain sensitive and private clinical and other information relating to patients and other third parties, and that careless or unauthorized use of the Software or of said information, may result in an unlawful exposure to, or disclosure of, clinical and other third party confidential information, or in an infringement of third parties’ privacy rights. Licensee shall, and shall require all Authorized Users to, view and use the Software and Retrieved Information with due care, in full compliance with all applicable laws and regulations, including but not limited to laws and regulations relating to privacy protection or databases, and subject to the predefined permissions and authorizations of the owner/s of said information. 

6.3 Licensee shall allow such number of Providers that does not exceed the number for which Licensee paid the applicable license fees. Licensee shall provide one password as Access Right pursuant to this Agreement, for each Authorized User to be used solely by such Authorized User.  Licensee will take such actions as are necessary in order to maintain the confidentiality of, and prevent the unauthorized use of, each such password, including without limitation entering into appropriate agreements with Authorized Users.  Licensee authorizes Company to rely upon any information or instructions set forth in any data transmission using such assigned password, without making further investigation or inquiry, and regardless of the actual identity of the individual transmitting the same.
7. Acceptance. Licensee shall have a period of thirty (30) days from the date that Company has installed the applicable unit or modules of Software and readied such components for acceptance testing (“Test Period”) to verify that the installed Software functions in material compliance with the applicable Documentation.  If the Software does not perform in material compliance with the applicable Documentation, then (i) Licensee shall notify Company in writing within the Test Period identifying all Errors with reasonable specificity, and (ii) Company shall use its reasonable commercial efforts to promptly provide Error Corrections and resubmit such Software.  Within fifteen (15) days of any such resubmission (“Re-Test Period”), Licensee shall retest the Software in accordance with the acceptance procedures noted above.  Licensee shall retest the Software during additional Re-Test Periods, as necessary.  Acceptance of the Software shall be deemed to have occurred upon the earliest of (i) the expiration of the Test Period or the Re-Test Period, as applicable, without Company receiving notice from Licensee of any Errors; (ii) the correction of the Errors timely identified by Licensee; or (iii) First Live Use. In the event Licensee rightfully rejects the Software according to the procedures outlined above, this Agreement shall terminate with respect to such Software, Licensee shall return the Software, and Company shall refund to Licensee all fees paid for such rejected Software.  Company's refund of any fees paid for such rejected Software shall be Licensee's exclusive remedy, and Company's sole liability, with respect to the rejection of such Software.
8. Payment; Audit.
8.1 Payment Terms.  Company shall issue to Licensee invoices pursuant to the fees and payment terms as stated in the applicable Order.  Licensee shall pay to Company the fees set forth in all invoices thirty (30) days from date of each respective invoice. In the event of the non-receipt of a payment, Company will give Licensee written notice of the non-receipt of the payment and if Licensee does not pay such amount within five (5) days of the date of receipt the notice, Licensee shall be subject to a late fee at a per annum rate equal to the prime rate (as published in The Wall Street Journal under the heading “Money Rates” on the day the applicable payment is received by Company or on the next day on which The Wall Street Journal is published).  In the event Licensee reasonably disputes any invoice or portion thereof, Licensee shall immediately notify Company in writing of the charges in dispute.  If the dispute on any charge is resolved in favor of Company, such charges shall be due and payable within thirty (30) days of such resolution.  Any amounts due hereunder are exclusive of, and Licensee shall be responsible for, all sales taxes, value added taxes, duties, use taxes, withholdings and other governmental assessments, excluding taxes based on the net income of Company, unless Licensee provides to Company a valid tax-exempt certificate.      

8.2 Support and Maintenance Fee Increases.  Support and Maintenance Fees shall be paid annually in advance and are non-refundable.  Upon the Effective Date and each Support and Maintenance renewal term, Licensee shall pay to Company the then-current Support and Maintenance Fee.  Each year following the initial Support and Maintenance term, the Support and Maintenance Fee may be increased by a percentage no more than the greater of (i) 3% per year since the last rate increase, or (ii) the percentage increase in the consumer price index – all factors, since the last rate increase.
8.3 Audit.  No more than annually Company may, with fifteen (15) business days prior written notice, access Licensee’s premises for the limited purpose of conducting an audit to determine and verify that Licensee is in compliance with the terms of this Agreement. Licensee shall cooperate with Company in the audit as reasonably necessary. If Company’s audit reveals any underpayment of fees due under this Agreement, Licensee shall promptly pay Company the full amount of the underpayment.
9. Confidentiality.

9.1 Each party shall hold in strict confidence any and all of the other party’s Confidential Information, shall limit access to such Confidential Information to those of its employees and consultants who need to have access to such information or material and who are subject to applicable confidentiality obligations similar to those in this Agreement. Each party shall protect the confidentiality of the other party’s Confidential Information with the same degree of care as for its own information of like importance, with no less than a  reasonable degree of care, and shall not use the Confidential Information except for exercising its rights or obligations hereunder. Notwithstanding anything to the contrary, Licensee acknowledges that the Software constitutes valuable proprietary information of Company and its licensors and that unauthorized dissemination or disclosure of the Software could cause Company irreparable harm. 
9.2 Promptly after termination or expiration of this Agreement, all materials containing Confidential Information of a party shall be returned to it upon its written request. Notwithstanding the above, it will not be a violation by either party of this Section to disclose any information required to be disclosed by law or legal process, upon the advice of legal counsel; provided, however, that the receiving party will give as much notice as is reasonably possible to the disclosing party prior to disclosing such information and shall take such actions as are reasonably necessary to afford confidential treatment to any such information.   TC 
9.3 Notwithstanding anything to the contrary and subject to Licensee's prior written consent which shall not be unreasonably withheld or delayed, Company may use Licensee's name and logo for inclusion on Company’s customer list, including without limitation any press releases referring to the execution of this Agreement. Neither party shall disparage the other party or its business.
10. Limited Warranty; Indemnification.
10.1 Company warrants to Licensee that during the Warranty Period the Software delivered to Licensee will conform in all material respects to the applicable Documentation. 
10.2 Company’s sole obligation and Licensee’s sole and exclusive remedy under the foregoing warranty shall be for Company to use its commercially reasonable efforts to correct or to replace with a component of similar functionality the affected Software. The above warranty is conditioned upon the Licensee notifying Company in writing within the Warranty Period, of any alleged defect in the Software together with a documented example of such defect. Licensee acknowledges that the Software provides additional points of information and is not designed, intended, licensed or authorized to be used as an application where product failure could lead to injury or loss of life or catastrophic property damage. This warranty shall not apply to any portion of the Software or other products that have been subject to abuse, misuse, accident, alternation, neglect, unauthorized repair or unauthorized installation, nor of the Software that has been developed or modified by any party, other than Company or with Company’s written consent. Company shall have no obligation under the above warranty, or otherwise, if the failure of the Software to conform to the Documentation is attributable to (i) the hardware on which it is operating, third party software not embedded in the Software or network failures, or (ii) causes that are not the responsibility of Company, (iii) use of the Software in a manner, or in conjunction with software or equipment, not described in the Documentation, or not permitted under this Agreement, (vi) use of a version of the Software more than one version behind the currentversion, or (v) as a result of the gross negligence or intentional misconduct of any user of the Software.
10.3 Except as set forth in this Section 10, Company and its licensors expressly disclaim any and all other warranties and representations, whether express or implied, as to any matter regarding or relating to this Agreement, any services by or on behalf of Company or the Software.  Except as set forth in this Section 10, Company and its licensors expressly disclaim any and all other warranties, express or implied, including, without limitation, WARRANTIES OF merchantability, fitness for a particular purpose, non-infringement, integration, absence of viruses or bugs or satisfactory quality.  Neither Company nor its licensors warrant or represent that the operation of the Software or Licensee’s access thereto will be continuous, error-free or uniterrupted. Licensee acknowledges and agrees that Company and its licensors are not responsible for: (i) the accuracy of codes, prices or other data contained in databases that have been incorporated into or included in the Software, (ii) any data submitted by any user of the Software, (iii) the performance of Licensee’s equipment, or (iv) use of data or patient information by any individual or entity that has access to the Software residing on Licensee’s equipment.

10.4 Company shall, at its expense, indemnify, defend and hold Licensee harmless from and against any action, claim, suit or proceeding brought by a third party against Licensee and shall pay all costs, liabilities, damages and reasonable attorney fees finally awarded against Licensee, or paid in settlement of such action, claim, suit or proceeding, to the extent such action arises from infringement by the Software of any valid United States patent or copyright.  As a condition to such indemnification, Licensee must provide Company with prompt written notice of the claim, permit Company to control the defense, settlement, adjustment or compromise of any such claim and cooperate with Company in the defense and any related settlement action. In the event the Software furnished by Company is in such action, claim suit or proceeding and is held in and of itself to constitute infringe​ment and its use is enjoined, or Company deems in its discretion that such Software may be held to constitute infringement, Company, within a reasonable time, will, at its option, either (i) secure for Licensee the right to continue using the Software by suspension of the injunction, by procuring for the Licensee a license, or by some other means, or (ii) replace the Software with non-infringing goods or (iii) accept the return of the enjoined Software and compensate Licensee in such amount equal to the sums actually paid for such portion of the Software as depreciated over a five (5) year period starting as of the Effective Date.  The foregoing states the entire liability and obligations of Company and exclusive remedy of Licensee regarding any alleged infringement of patent, copyright, trademark or other intellectual property right by the Software or part thereof or service provided hereunder. Notwithstanding the above provision, Company shall not defend any action, claim, suit or proceeding and shall assume no liability for:  (i) any claim based on the use of the Software in combination with any other products, process, equipment or materials not furnished by Company, (ii) any modification of the Software by a party other than Company; (iii) unauthorized use of the Software; (iv) trademark infringements involving any marking or branding not applied by or on behalf of Company; or (v) the use of other than the latest release of the Software, if such claim could have been avoided by use of the latest release.

10.5 Licensee shall, at its expense, indemnify, defend and hold Company harmless from and against any action, claim, suit or proceeding brought by a third party against Company and shall pay all costs, liabilities, damages and reasonable attorney fees finally awarded against Company, or paid in settlement of such action, claim, suit or proceeding, to the extent such action arises from Licensee’s breach or alleged breach of this Agreement, including but not limited to Licensee’s obligations set forth in Section 6.  As a condition to the above indemnification, Company must provide Licensee with prompt written notice of the claim, permit Licensee to control the defense, settlement, adjustment or compromise of any such claim and cooperate with Licensee in the defense and any related settlement action.
11. Limitation of Liability. 
11.1 In no event will Company or its licensors be liable to Licensee, its Authorized Users or their officers or employees for any consequential, indirect, incidental, exemplary, punitive or special losses or damages (including, but not limited to, any loss or corruption of data, lost profits, lost savings, business interruption),  or for any claim by any third party for an injury or loss of life of any person, resulting from or related in any way to use of, or inability to use, the Software, the Access Rights or the Retrieved Information, or otherwise related to any Services by or on behalf of Company or to this Agreement, including in the event of tortious conduct, breach of contract or otherwise, even if Company has been advised of the possibility of such losses or damages.  
11.2 Without derogating from any of the foregoing, the total aggregate liability under this Agreement, if any, of Company, its licensors, officers, directors, employees, agents and suppliers, to Licensee, its Authorized Users or any other person or entity, in connection with the Software, any services by or on behalf of Company or this Agreement, will be limited to the amounts paid to Company by licensee during the previous twelve (12) months for the item of software or SERVICE GIVING RISE TO such liability. The foregoing limitations shall apply notwithstanding any failure of essential purpose of any limited remedy and are fundamental elements of the bargain between Company and Licensee.
12. Term and Termination. 
12.1 This Agreement shall shall remain in full force and effect during the Term, unless and until terminated pursuant to Section 12.2.   
12.2 Should either party commit a material breach of its obligations hereunder and not cure such breach within ninety days of written notice of breach from the other party, the other party may, at its option, terminate this Agreement by providing written notice. In addition, Company shall have the right to terminate this Agreement immediately upon written notice to Licensee specifying the breach, upon any material breach of sections 2.2 (“Restrictions”), 6 (“Responsibility for Use”), 8 (“Payment; Audit”) or 9 (“Confidentiality”) or upon the insolvency of Licensee, or the commencement by or against Licensee of any case or proceeding under any bankruptcy, reorganization, insolvency or moratorium law, or any other law or laws for the relief of debtors, or the appointment of any receiver, trustee or assignee to take possession of the properties of Licensee, if Licensee makes arrangements with or for the benefit of its creditors or similar arrangements, or the liquidation or dissolution of Licensee.

12.3 Upon termination of this Agreement for any reason whatsoever, (i) all rights and licenses granted under this Agreement will immediately terminate and Licensee shall immediately stop using the Software and providing Access Rights, (ii) Licensee shall pay Company in full all license fees pursuant to the terms of this Agreement, and for all Services provided and expenses accrued by Company until the effective termination date, except that for any partial performance of Services until the date of termination Licensee shall pay to Company on a time and materials basis (including non-cancelable commitments to third parties), not to exceed the total fees stated in the applicable SOW; and (iii) Licensee shall, as requested by Company in writing, return to Company or erase and destroy all copies of the Software then in its possession and all component parts thereof, and shall promptly confirm to Company in writing, signed by an authorized officer of Licensee, that all such copies of the Software have been so returned or destroyed and erased. 
12.4 Sections 1 (“Definitions”), 2.2 (“Restrictions”), 2.3 (“Ownership”), 2.4 (“Third Party Software”), 2.5 (“Licensee Responsibilities”), 3.2, 6 (“Responsibility for Use”), 8 (“Payment; Audit”), 9 (“Confidentiality”), 10.3, 11 (“Limitation of Liability”), 12 (“Term and Termination”), and 13 (“Miscellaneous”) shall survive the expiration or termination of this Agreement for any reason whatsoever.
13. Miscellaneous.
13.1 Export regulation. Licensee will not export or re-export, directly or indirectly, any Software (or any portion thereof), without first obtaining the proper export license from the United States government. Licensee acknowledges that it shall be responsible for complying with, and it shall comply with, all United States and foreign laws regarding the import/export of the Software.
13.2 Relationship of Parties. Each party to this Agreement is an independent contractor and shall be free to exercise its discretion and independent judgment as to the method and means of performance of its obligations hereunder. Nothing contained in this Agreement shall be deemed to establish any partnership, joint venture or agency relationship between the parties other than that of an independent contractor performing the services expressly provided for herein. The employees of each party to this Agreement shall in no event be deemed employees of the other party by reason of this Agreement, and such employees shall not be entitled to participate in any benefits provided by such other party to its employees. Licensee represents that it is not a government agency nor is will it obtain or use the Software pursuant to or for the benefit of a government contract or with government funds.
13.3 Non-Solicit. During the Term and one (1) year thereafter, neither party may solicit the employees or consultants of the other party to join such party as employees or consultants, without the other party’s prior written consent, not to be unreasonably withheld.  This section does not preclude either party from hiring former employees or consultants of the other party so long as their engagement has been terminated by the other party or at least 3 months have elapsed since their engagement by the other party.  

13.4 Governing Law and Legal Venue; Waiver of Jury Trial. This Agreement shall be governed by and construed exclusively in accordance with the laws of the State of New York, excluding the application of the rules regarding conflict of laws. Any dispute regarding the Software or this Agreement shall be brought before the competent court in the city of New York, NY, which shall have sole and exclusive jurisdiction over the matter.  Each party hereby irrevocably consents to the personal jurisdiction of such courts. Each of the parties hereby irrevocably waives any and all right to trial by jury in any legal proceeding arising out of or related to this Agreement or the transactions contemplated hereby.
13.5 Integration; Amendment. This Agreement (i) is the entire agreement between Licensee and Company relating to the subject matter hereof, (ii) supersedes all prior or contemporaneous oral or written communications, proposals and representations with respect to its subject matter, and (iii) prevails over any conflicting or additional terms of any quote, order, acknowledgment, or other communications between the parties before or during the Term. This Agreement may only be amended by an additional Order or by written agreement, signed by both Company and Licensee making specific reference to this Agreement and the clause to be modified.

13.6 Equitable Relief. Because the license granted under this Agreement is personal and unique, and because Licensee will have access to and become acquainted with Company Confidential Information, the unauthorized use or disclosure of which, or the breach of any restrictions on use of the Software pursuant to Section 2, would cause irreparable harm and significant injury which would be difficult to ascertain and which would not be compensable by damages alone, Licensee agrees that, in addition to any and all remedies available to Company in law, in equity or otherwise, Company shall be entitled to equitable relief without the need for posting a bond. 

13.7 No Waiver; Force Majeure. The failure of either party to enforce any obligation or exercise any right hereunder shall not be deemed a waiver of said party’s ability to enforce or exercise such right or obligation subsequently. Neither party shall be deemed to be in breach of this Agreement for any failure or delay in performance caused by reasons beyond its reasonable control, provided that it notifies the other party as soon as practicable in writing of such failure or delay.
13.8 Headings. The headings and captions used in this Agreement are used for convenience only and are not to be considered in construing or interpreting this Agreement.
13.9 Assignment. This Agreement shall be binding upon and inure for the benefit of Company and Licensee and their respective legal representatives, successors, and assigns; provided that neither party shall be entitled to assign, sublicense, delegate, or otherwise transfer any of its rights or obligations under this Agreement without the other party's prior written consent, except that Company may assign its rights and obligations hereunder to any successor of all or substantially all of its business without Licensee’s prior written consent.
13.10 Severability. If a competent court holds any provision of this Agreement illegal, invalid or unenforceable, such provision shall be deemed modified to the extent necessary to conform to applicable law so as to give the maximum effect to the intent of the parties. The illegality, invalidity or unenforceability of such provision in that jurisdiction shall not in any way affect the legality, validity or enforceability of such provision or of any other provisions of this Agreement in any other jurisdiction.
13.11 Attorney’s Fees. The prevailing party in any legal action brought by one party against the other arising out of this Agreement shall be entitled to reasonable attorney’s fees and court costs, if so determined by the court.
13.12 No Third Party Beneficiaries.  No provisions of this Agreement are intended or shall be construed to confer upon or give to any person or entity other than Company and Licensee (and any of their permitted assignees hereunder or Company’s licensors) any rights, remedies or other benefits under or by reason of this Agreement.

13.13 Recordkeeping, Audit, and Inspection of Records.  Company shall maintain books, records and other compilations of data pertaining to the requirements of this Agreement to the extent and in such detail as shall properly substantiate claims for payment hereunder.  All such records shall be kept for a period of six (6) years.  All retention periods start on the first day after final payment owed by Licensee under this Agreement is made to Company.  If any litigation, claim, negotiation, audit or other action involving the records is commenced prior to the expiration of the applicable retention period, all records shall be retained until completion of the action and resolution of all issues, or until the end of the applicable retention period, whichever is later.   Licensee, or any of its duly authorized representatives or designees, shall have the right at reasonable times and upon reasonable notice, to examine and copy the books, records, and other compilations of data of Company that pertain to the provisions and requirements of this Agreement wherever such data is located.  If Company provides services to Licensee for compensation of more than $10,000.00 within a twelve (12) month period, Licensee hereby consents to grant the Federal Controller General or Health and Human Services or the Centers for Medicare and Medicaid Services or their agents access to Licensee's books, documents or records in accordance with the Omnibus Reconciliation Act of 1980. 
13.14 Notices. All notices hereunder shall be in writing and be deemed properly given when delivered in person or via certified mail or overnight courier service with recipient signature required (“Notice Delivery Modes”).  Notices may be sent via facsimile or electronic mail but legal notices shall not be considered received unless: (i) acknowledged in writing by the recipient or (ii) sent and received by one of the Notice Delivery Modes. All notices relating to this Agreement, all related agreements, or any amendment or addendum there under shall be sent to the Parties as follows:
To Licensee:

To Company:

Each Party shall inform the other in writing of a change of address or contact person.
13.15 Dispute Resolution Escalation.

13.15.1 Initial Review for Resolution. All disputes shall be referred to Licensee’s CIO and Company’s Account Manager for review, discussion and possible resolution ("Initial Review") prior to litigation, subject to Section 13.15.4. If the CIO and the Account Manager are unable to resolve, or do not anticipate resolving, the dispute within ten (10) days after referral of the dispute to them or such longer period as the parties may agree, the parties shall submit the dispute for Executive Review.  

13.15.2 Executive Review for Resolution.  Company’s Chief Executive Officer or another officer of Company designated by Company’s CEO, and Licensee’s CFO, or another officer of Licensee designated by the Licensee’s CFO, shall review, discuss and consider possible resolution scenarios for all disputes submitted from the Initial Review ("Executive Review"). If a dispute is submitted to Executive Review, but is not resolved within ten (10) days after submission of the dispute for such review or such longer period as the parties may agree, either party may proceed as permitted by this Agreement, by law or in equity.

13.15.3  Costs.  Each party shall bear its respective costs incurred in connection with the Escalation Process.

13.15.4 Injunction Exceptions.  Notwithstanding any other provision of this Agreement, either party may resort to court action for injunctive relief at any time if (i) public safety or an individual's health is threatened, or (ii) the Dispute Resolution Process would permit or cause irreparable injury to such Party or any third party claiming against such Party, or (iii) the dispute is related to Company’s intellectual property.  Neither Party shall be required to post any bond or other security in connection with its seeking or obtaining injunctive relief as permitted herein.
IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their duly authorized representatives.
By: _____________________
By: _____________________

_________________
LICENSEE








Name of the organization:
Name of Signatory:



Name of Signatory: 




Title: 





Title: 





Exhibit A
Software, Services and Payment Schedule

Number of Providers licensed:
Optional/Future Pricing
Pricing valid until December 31, 2012
Note: Software does not include new modules except for modules listed above (if any). 

Payments:
Payment Terms

	Milestone
	Terms
	Amount

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Exhibit B
Third Party Software 

Exhibit C
Statement of Work
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